1 In doing so, it fueled a debate on the best approach to manage the effects of these types of injuries. The response to the opinion was swift. Several bills that were intended to abrogate the effects of the decision were quickly presented in both the Maryland Senate and House of Representatives.
2 However, the lawmakers were unable to come to an agreement on the best way to approach the issue. Their efforts continued over the next two years until last year when a bill was finally approved and signed into law. 3 Although Solesky was neither a significant departure from the applicable law at the time nor an adoption of the alternative, more prevalent view in other jurisdictions, the action taken by the legislature abrogated its holding entirely. As a result, the current applicable doctrine is a collage of different approaches and it is difficult to see how it protects victims of dog attacks more than they were protected before Solesky. This Article will review the tort law doctrines that operate to regulate dog ownership and discuss the consequences of the newly approved statute.
II. THE POLICY DEBATE BEFORE TRACEY V. SOLESKY
With an estimated 73 million dogs in American households, it is fair to say that dogs are the most common household pets in the United States. 4 In 2010, it was estimated that over 800,000 households in Maryland included a dog. 5 Additionally, pit bulls are the second most popular type of dogs registered in the state. 6 Although most of these pets are perfectly domesticated, about five million Americans experience a dog attack every year. 7 Some of
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these attacks result in death, and more than half of the victims of all attacks are children. 8 For this reason, there is a long history of debates about the best policy approaches to deal with the issues raised by injuries caused by dogs. 9 The vast majority of dog attack related deaths have been caused by pit bulls. 10 Consequently, the most prevalent debate in recent years has centered on whether that specific dog breed should be treated differently through legislation and regulation. 11 As a result, a number of jurisdictions have enacted breed-specific regulations, which, in turn, have generated litigation to challenge their validity. 12 Adding to the debate, in 2012, the American Bar Association ("ABA") adopted a resolution urging legislative bodies and governmental agencies to adopt comprehensive breed-neutral dangerous dog laws that ensure due process protections for owners, encourage responsible pet ownership, and focus on the behavior of both dog owners and dogs. 13 The resolution did not dispute that there is a need to regulate dog ownership due to the conduct of certain dogs or their owners, but it emphasized that the regulation should be fair and neutral. SETON HALL LEGISLATIVE JOURNAL [Vol. 40:1 policymaking" enacted out of emotion that often fails to consider the effects on the rights of responsible dog owners. 15 In short, the ABA has decided to oppose breed-specific regulation, calling it discriminatory because it considers such laws to be inconsistent with traditional notions of due process. 16 The report that accompanied the ABA's resolution suggested that, instead of adopting breed-specific regulation, jurisdictions should look for alternative ways to promote safety and responsible dog ownership. 17 As an example, it cited the fact that, following a series of well publicized dog attack incidents, the Illinois Legislature enacted comprehensive, non-breed-specific, generic public safety measures that targeted reckless owners and aggressive dog behavior. 18 What the report does not mention is that legislation is not the only alternative when it comes to regulating conduct. Tort law doctrines also operate as forms of regulation. In fact, one of the applicable statutes in Illinois, the Animal Control Act, is based on the principle that civil liability for injuries caused by dogs should be based on a very strict theory of liability.
19 Thus, while avoiding discrimination among breeds of dogs in regulation, the state is using its tort law doctrines to impose a very high level of indirect regulation. Not surprisingly, Illinois had the second highest total payouts and the largest number of dog bite insurance claims nationally in 2010.
20
15 Id. at 1. 16 Id. at 2-7. 17 Id. at 1-10. 18 Id. at 9. 19 Section 16 of the Illinois Animal Control Act states that "[i]f a dog or other animal, without provocation, attacks, attempts to attack, or injures any person who is peaceably conducting himself or herself in any place where he or she may lawfully be, the owner of such dog or other animal is liable in civil damages to such person for the full amount of the injury proximately caused thereby." 510 ILL. COMP. STAT. ANN. 5/16 (West 2006) . If the elements of this section are met, the defendant would be liable even if the plaintiff does not show negligent conduct on the part of the defendant regarding whether the dog had exhibited dangerous propensities in the past or that the defendant knew or should have known of the dog's dangerous propensities. Janis v. Graham, 946 N.E.2d 983 (Ill. App. Ct. 2011) (stating that one of the purposes of the Animal Control Act was to eliminate the common law requirement that an injured party must plead and prove that the animal owner knew or should have known about the animal's dangerous propensities); Docherty v. Sadler, 689 N.E.2d 332 (Ill. App. Ct. 1997) ("The purpose of the [Animal Control] Act was to eliminate the 'one-bite rule' which, at common law, required a plaintiff to plead and prove a dog owner either knew or was negligent in not knowing a dog had a propensity to injure people."). 20 
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A debate about the best regulatory approaches to manage the consequences of injuries caused by dogs would not be complete without a discussion of the effects of applicable civil liability doctrines. This is one of the reasons why Tracey v. Solesky is so important.
III. BASIC PRINCIPLES RELATED TO CIVIL LIABILITY FOR INJURIES CAUSED
BY DOGS At the time Tracey v. Solesky was decided, the common law doctrines applied in Maryland in cases involving injuries caused by dogs were based on traditional principles of tort law, which recognized possible claims based on negligence and strict liability if the plaintiff could show that the defendant knew or should have known of the vicious propensities of the dog in question.
21
If the plaintiff chose to pursue the claim based on negligence, the plaintiff had to show that the defendant acted in a way that created an unreasonable risk of harm under circumstances where it was foreseeable that an injury could occur. 22 In turn, to demonstrate 23 These principles have not changed. In the end, the validity and possible success of a negligence claim hinges substantially on whether the evidence supports the conclusion that, given the circumstances, the conduct of the defendant should be considered negligent. Given the possible difficulties in obtaining the necessary evidence, it is more common for plaintiffs to choose to bring the claim based on strict liability principles.
In order to support a claim for strict liability, the plaintiff does not have to prove the defendant's specific conduct nor that the conduct should be considered negligent. For a violation of a statute or ordinance to constitute evidence of negligence, the resulting injury must be proximately caused by the violation of the statute, the injury must be to a member of the class of people that the statute or ordinance was designed to protect, and the injury sustained must be of the type that the statute was intended to prevent. Gardenvillage Realty Corp. v. Russo, 366 A.2d 101 (Md. Ct. Spec. App. 1976).
23 Moura, 705 A.2d at 341 (indicating that the dog owner's knowledge of the propensities of the animal is relevant in determining the degree of control that a reasonable person would have exercised under the circumstances). Examples of the type of evidence used to support this element of the claim include proof that the dog had a well-known reputation of being ill-tempered, that the defendant had been told by others that the dog had attacked people in the past, that the defendant warned others to stay away from the dog, that the defendant took special precautions to keep the dog away from others, that the defendant kept the dog muzzled and, of course, that the defendant admitted that the dog was vicious or that the dog had attacked others in the past. LITIGATING 
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Restatement.
25
According to this approach, the owner of a domesticated animal can be subject to liability for harm done by the animal if the owner knows or should know that the animal has abnormally dangerous propensities.
26 This is true even if the owner has exercised the utmost care to prevent the animal from causing the harm. 27 Likewise, a landlord who harbors a dangerous dog would be subject to the same liability.
28
This traditional view is based on the premise that domesticated animals are presumed to be docile and not dangerous enough to justify the imposition of strict liability, which is a theory of liability reserved for cases where injuries are suffered under circumstances that pose high levels of risk. 29 However, the traditional view also recognizes the reality that not all animals are the same and that some do create unreasonable, indeed, abnormally high, risks to others. In such cases, as explained in the Restatement, "[o]nce the 25 RESTATEMENT (THIRD) OF TORTS §23 (2000); RESTATEMENT (SECOND) OF TORTS § 509 (1965) . 26 It is important to say that liability "can" be imposed, instead of "would" be imposed, because the defendant can raise valid defenses that can result in the dismissal of the claim. In Maryland, for example, it has been decided that assumption of the risk may be raised as a defense in a strict liability action for injuries caused by a dog. See . Although the text of the Second Restatement does not explicitly say that the possible liability will be strict, it is clear that it is intended to be strict because evidence of the exercise of due care will not eliminate the possibility of liability as it would if the claim were for negligence. The more recently approved Third Restatement has changed the section's language to clarify that liability is strict; however, otherwise, the interpretation is the same as the interpretation of the Second Restatement's language. In jurisdictions that follow this traditional common law approach, the big issue is whether the evidence available is sufficient to prove that the dog has vicious tendencies and that the defendant knew or should have known about the dangerous propensities of the dog in question. 31 Although the vicious tendencies of the animal and the defendant's knowledge can be inferred from surrounding circumstances, it is still incumbent upon the plaintiff to prove both and it is not always easy to do.
32
For this reason, most jurisdictions have adopted a second approach to strict liability in cases related to injuries caused by dogs, which does not require the plaintiff to show that the defendant had knowledge of the dangerous propensities of the dog. 33 However, because the vast majority of jurisdictions that have eliminated the plaintiff's need to prove knowledge have done so in cases that involved injuries caused by dogs, those jurisdictions in essence have created a separate doctrine that applies to dogs only. In these jurisdictions, if the injury is caused by a dog, the scienter requirement is eliminated and the plaintiff would not have to prove knowledge of the vicious propensities of the animal. However, if the injury was caused by any other type of domesticated animal, the scienter requirement would still apply.
According to the Department of Legislative Services of the Maryland General Assembly, thirty-two states have adopted this approach. In Tracey v. Solesky, the Court of Appeals of Maryland had the option to apply the existing common law at the time or to follow the approach adopted by a majority of jurisdictions. Instead, however, the court decided to retain the basis of the common law approach and modify one of its elements, thus creating a new approach to the question.
The facts in Solesky were not in dispute. 36 During the course of one day, a pit bull attacked two boys in separate incidents. 37 The dog almost killed the second boy. As a result, the boy had to undergo five hours of surgery, after which he spent seventeen days in the hospital, suffered through additional surgeries, and spent a year in rehabilitation. 38 There was no question that the injuries were caused by the dog, nor that the injuries were extremely severe. 
. ").
35 RESTATEMENT (THIRD) OF TORTS § 23 (2000) ("For common-law purposes, categorical distinction between dogs and all other animals is not justifiable . . . . To impose strict liability, without regard to knowledge on the part of the defendant is also difficult to justify."). 36 arguing both negligence and strict liability. 40 The trial court granted a judgment for the defendant-landlord on the negligence claim on the grounds that there was no evidence of negligent conduct. An intermediate court of appeals reversed and the landlord appealed. 41 In his appeal, the landlord raised a number of questions, the most important of which related to the validity of the strict liability claim. 42 However, because the question was not accurately phrased, the court went on to address a different, and more relevant, issue. 43 That issue was whether proof of a dog's breed, by itself, is enough to prove that specific dog's dangerous nature and, therefore, whether proof of the defendant's knowledge of the dog's breed is enough to prove the defendant's knowledge of the specific dog's dangerous propensity. 44 At the time, the predominant view in Maryland, and in most of the United States, was that proof of a dog's breed alone would not suffice to establish that a particular dog had dangerous propensities. 45 However, based on its conclusion that there is now enough information to support the view that pit bulls are inherently dangerous, the court adopted a different view and remanded the 40 Id. . 43 The question presented by the appellant was whether the "harboring of American Staffordshire Terriers (more commonly known as "pit bulls") by tenants [should be considered] an inherently dangerous activity for which landlords could be held strictly liable." Tracey, 50 A.3d at 1078. The problem with the appellant's formulation of the question is that it references the doctrine of "inherently dangerous activities" as the basis for the imposition of strict liability, which is a different doctrine than the one relevant to the case. Typically, the analysis of a case asking whether an activity is inherently dangerous so as to justify the imposition of strict liability is resolved by applying the factors discussed in §520 of the Restatement (Second) of Torts. However, these factors are not relevant to the determination of whether the owner of a domesticated animal should be held strictly liable for injuries caused by the animal and the common law applicable at the time was not based on an analysis of what constitutes an inherently dangerous activity. 44 The new standard adopted by the court still requires the plaintiff to prove that the defendant knew or should have known of the dangerous propensities of the dog; but it is based on essentially the opposite premise of the traditional common law view. Whereas the traditional view starts from the premise that dogs are inherently docile, the standard adopted by the court in Solesky starts from the premise that pit bulls have inherent vicious propensities. In turn, once it is determined that pit bulls have inherent vicious propensities, it follows that, if the defendant knows or should know that the dog is a pit bull, the defendant knows or should know that it has vicious propensities. For this reason, according to the court's new approach, a plaintiff could establish the necessary knowledge to justify the imposition of strict liability if the plaintiff simply shows that the defendant knew or should have known that the dog in question was a pit bull.
47
Needless to say, the consequences of the court's ruling were significant. As the court explained, by adopting the new approach, the court modified the elements of a cause of action based on strict liability for cases involving pit bulls. 48 A plaintiff would no longer 46 The court supported this conclusion by citing its own comments in Matthews v. Amberwood Assoc. Ltd. P'ship, Inc., 351 Md. 544 (1998), other courts' similar conclusions, and published articles and reports from the Albuquerque Humane Society, The American Veterinary Medical Association, the Annals of Surgery, and the Center for Disease Control. These sources suggested in one way or another that pit bulls are more dangerous than other breeds either because they cause more injuries, or because the injuries they cause are more severe. Matthews, 351 Md. at 563 n.4. For instance, in Matthews, a negligence case, the court concluded that injuries by a pit bull were foreseeable due to pit bulls' "extreme dangerousness" and their greater propensity to bite humans. Id. at 562-63.
47 Specifically, the court stated:
We hold that upon a plaintiff's sufficient proof that a dog involved in an attack is a pit bull or a pit bull mix, and that the owner, or other person(s) who has the right to control the pit bull's presence on the subject premises (including a landlord who has the right and/or opportunity to prohibit such dogs on leased premises as in this case) knows, or has reason to know, that the dog is a pit bull or cross-bred pit bull mix, that person is strictly liable for the damages caused to a plaintiff who is attacked by the dog on or from the owner's or lessor's premises. Solesky, 50 A.3d at 1089. However, after a motion for reconsideration, the court limited the ruling to pure pit bulls, eliminating the references to pit bull "mixes." Id. at 1096-98. 48 Solesky, 50 A.3d at 1079. It should be noted that the dissenting judges overstate the consequences of the decision when they write that "[i]n the words of the majority, the owner or landlord will be held strictly liable for any harm the dog causes" if the plaintiff meets the new requirements. Id. at 1090 (Greene, J., dissenting). This statement suggests that the holding creates absolute liability in cases involving pit bulls, SETON HALL LEGISLATIVE JOURNAL [Vol. 40:1 have to prove that the specific dog involved in the case had vicious propensities, nor that the defendant knew of those propensities.
49
The plaintiff would only have to prove that the dog was a pit bull and that the defendant knew or should have known the dog was of such a breed. 50 If the defendant is a landlord, the plaintiff would then also have to show that the defendant knew or should have known of the presence of the dog on the leased premises and that the defendant had the right or opportunity to prohibit dogs on the leased property. 51 Second, the new standard would apply only to one specific breed of dogs, which is an unpopular and controversial approach to handling the problem of injuries caused by dogs. As stated above, the Restatement Third rejects the notion of creating a standard of strict liability that differentiates dogs from other domestic animals, so it would be safe to assume that it would reject a new approach which isolates a specific breed. Also, the new approach can be criticized for the same reasons that the ABA explicitly rejected the notion of breed-specific regulation. It could be argued that it is another example of "panic policymaking" or the result of poorly informed emotion that failed to consider the effects on the rights of responsible dog owners. 52 Third, although the ruling in the case relates to strict liability, the reasoning behind it would make it easier for plaintiffs in negligence cases to support the element of proximate cause. If it is the law in the jurisdiction that pit bulls are inherently dangerous, then it can be argued that it is reasonably foreseeable that all pit bulls can cause injury to someone.
Finally, the new approach would put pit bull owners in the difficult position of having to take the risk of possible strict liability which is an incorrect reading of the decision. 49 
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or give up their family pet. Under the circumstances, there is nothing a dog owner could do in advance to prevent liability if a pet pit bull with absolutely no history of violent behavior suddenly bites a person without provocation. Other than giving up the dog, the only thing to do would be to obtain insurance to cover possible liability, which is sometimes difficult to do. 53 And, given that the new approach would make it easier for plaintiffs to support both strict liability and negligence claims, pit bull owners' insurance carriers might increase rates or limit coverage.
On the other hand, the opinion can be defended against the criticism. First, although breed-specific regulation is controversial and disfavored by the ABA, it is not uncommon and has been validated by courts. 54 There is even one Maryland County that has prohibited pit bull ownership. 55 Also, breed-specific regulation has proven to be popular with the general public. 56 More importantly, Solesky was not the first court opinion to hold that a dog's breed can 53 [ even if] there is no evidence of an owner's actual knowledge that his or her dog has dangerous propensities, the owner may nonetheless be held liable provided there is evidence that the particular breed to which the dog belongs has dangerous propensities. And this is so even where the owner's dog has never before attacked or bitten anyone . . . . In essence, a jury may not infer that an owner knew or should have known of a dog's dangerous or vicious propensities from the fact of a first time, unprovoked biting. Rather, in such an instance, a jury may infer that the owner knew or should have known of the dog's dangerous or vicious propensities only where evidence shows that the particular breed to which the owner's dog belongs is known to exhibit such tendencies. 58 Second, if the jurisdiction is going to impose strict liability while requiring the plaintiff to show knowledge of the risk that the defendant creates by owning a dog, it seems logical and fair to allow the plaintiff to use all available evidence to support that claim. If there is evidence available that shows that a certain breed is known to be vicious, then the plaintiff should be allowed to use that evidence. 59 Third, although the decision in Solesky does have the effect of instituting a breed-specific regulation, it does not ban pit bulls. It simply places pit bull owners and their landlords on notice that keeping a pit bull creates certain risks for which they need to be ready. Although they may not be able to completely eliminate those risks, owners and landlords can manage them by obtaining insurance and taking other necessary precautions to avoid possible injuries. Given the risks involved, the additional cost related to insurance is just part of the overall cost of dog ownership or of leasing properties to dog owners. Consistent with the principles behind the notion of strict liability, the opinion thus places the 57 58 Poznanski, 788 N.E.2d at 1259-60. 59 It is possible that the dissenting judges in Solesky would agree with this position. One of the reasons why they disagreed with the majority opinion was that the court reached its conclusions about pit bulls without the benefit of expert evidence. Solesky, 50 A.3d at 1090 (Greene, J., dissenting). See also supra note 48.
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possible responsibility for injuries upon those who are in a better position to protect against the risks involved and to manage the cost of injuries.
60
V. THE REACTION TO TRACEY V. SOLESKY Even though there is a strong argument that Solesky's approach to the application of strict liability in cases involving injuries caused by dogs was based on sound public policy, it quickly became very controversial. According to the Fiscal and Policy Notes of the House and Senate bills that eventually became the recently adopted statute, the decision in Solesky "drew criticism from dog owners, animal advocacy groups, landlords, and insurers as news reports emerged relating to landlords banning pit bulls and animal shelters preparing for an influx of pit bulls." 61 Some reported that the decision triggered a sharp increase in the number of pit bulls sent to shelters, as landlords began requiring that tenants move out or get rid of their pit bulls. 62 In turn, as the ABA Journal reported, "pit bull owners and their advocates pressed the alarm button" and persuaded state legislators to work on enacting a bill to override the decision. 63 Organizations such as the American Society for the Prevention of Cruelty to Animals, Best Friends Animal Society, and the Humane Society of the United States became active in the debate, holding rallies, issuing news releases, and testifying at hearings. 64 However, the negative reactions to the opinion were not all about the same issues, and the differences of opinion became problematic as the legislature tried to propose a bill to abrogate the decision.
The efforts to abrogate the holding in Solesky started in May 2012, barely a month after the decision was issued, when the Maryland legislature called a special session to reconcile the state budget. 65 The first round of bills drafted were ignored, however, as SETON HALL LEGISLATIVE JOURNAL [Vol. 40:1 the legislative session was dedicated entirely to state financing issues. 66 Instead, at the end of May, the House and Senate formed a ten member joint task force to study Solesky's impact and to make recommendations on legislation. 67 At the task force hearings, critics of the decision in Solesky raised concerns over the following: (1) the notion of imposing strict liability on a dog owner based on breed-specific standards; (2) the lack of guidance as to what constitutes a pit bull; and (3) the negative effects on the housing rental market. 68 The task force did not propose a bill, but, as a result of its work, bills to abrogate the decision in Solesky were introduced in both the House and Senate in August 2012, when the legislature called a second special session to discuss issues related to gambling regulation. 69 However, the bills did not generate enough support and failed to be enacted into law. 70 The Senate's bill, which was introduced first, essentially adopted what is now the majority approach in the United States. 71 Subject to a few exceptions, it endorsed the imposition of strict liability for dog owners even in the absence of evidence of previous incidents involving the dog in question. 72 For landlords, it adopted the traditional approach which would require the plaintiff to show the landlord knew of the dangerous propensity of the dog and of
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CIVIL LIABILITY FOR INJURIES 45 the presence of the dog on the premises. 73 In contrast, the House version of the bill proposed the imposition of strict liability only for dog owners whose dogs caused injuries while "at large" and would have eliminated liability altogether if a defendant could show contributory negligence on the part of the plaintiff. 74 The House version of the bill was, therefore, incompatible with the version of the Senate and the legislators found it impossible to reconcile their differences. 75 From there, during regular legislative session between January and April 2013, the House and the Senate attempted to compromise by designing bills that eliminated much of their original ideas.
76
The Senate and the House abandoned their preferred approach and drafted compromise bills based on a completely new approach. Under the new bills, a dog attack would give rise to a rebuttable presumption of knowledge, on the part of the owner, that the dog had vicious propensities. 77 The House approved one bill, which received a hearing in the Senate Judicial Proceedings Committee, but no further action was taken. 78 Md. 2013 ) (establishing that, in an action against an owner of a dog for damages for personal injury or death caused by the dog, evidence that the dog caused the injury or death creates a rebuttable presumption that the owner knew or should have known that the dog had vicious or dangerous propensitiesproviding that the presumption may not be rebutted as a matter of law, but that the presumption may be rebutted by specified clear and convincing evidence); H.B. 78, 2013 Leg., Reg. Sess. (Md. 2013) (establishing that, in an action against a dog owner for damages for personal injury or death caused by the dog, evidence that the dog caused the injury or death creates a rebuttable presumption that the owner knew or should have known that the dog had vicious or dangerous propensities); Id. (stating that, in an action against a person other than an owner of a dog for specified damages, the common law prior to April 1, 2012, is retained as to the person without regard to the breed or heritage of the dog the Senate and accompanied by a conference committee report initially passed both houses, but failed to pass a third reading in the House before the end of the 2013 legislative session. 79 Reportedly, the attempt to enact the bills failed because the legislators could not agree on the level of proof needed by a defendant to rebut the presumption of knowledge of a dog's propensity to bite. The House bill required only a "preponderance of evidence." When the Senate amended the bill and raised the threshold to "clear and convincing evidence" in cases involving children, the House refused to agree to the change, and, once again, the bill failed to move forward. 80 When the regular legislative session opened in 2014, new rebuttable presumption bills were introduced in both chambers.
81
In yet another attempt to compromise, the new bill avoided the issue of the level of proof needed by including a new section meant to guarantee that the issue of whether the presumption is rebutted would be left to the jury. 82 An accompanying bill in the House also retained the strict liability approach for cases in which the injuries were caused by dogs that were "at large." 83 After holding hearings, which included testimony from the Solesky family and a failed attempt by members of the Senate to amend the bill back to the strict liability approach they had approved in 2012, the Senate approved a bill mirroring the two approved by the House. 84 Finally, once both houses reconciled and approved a bill that included the rebuttable presumption approach, abrogated the decision in Solesky as to landlords, and recognized potential strict liability for injuries 79 See supra note 78. As discussed above, jurisdictions looking to decide how to approach claims of liability for injuries caused by dogs have several different options to choose from. First, there is the traditional approach that requires the plaintiff to show that the defendant knew or should have known of the dog's dangerous propensitieswhether in support of a negligence or a strict liability cause of action. Second, there is the more prevalent strict liability approach, which exempts the plaintiff from proving this type of knowledge and, subject to a few exceptions and defenses, can result in liability even if the defendant was not negligent and the dog had never caused trouble in the past.
The court's approach in Solesky was not an entirely new one, but rather, it was a variation of the first approach. It still required proof on the part of the plaintiff; however it recognized the possibility of meeting the burden based on a different type of proof. Thus, conceptually, Solesky was neither a big departure from the applicable law at the time nor an adoption of the alternative, and more prevalent, view in other jurisdictions.
The court in Solesky attempted to modify the common law in order to adapt to the available evidence of a social issue without destroying the common law's doctrinal basis. In contrast, the House and the Senate's reaction to Solesky was a refusal to consider an alternative and an attempt to force a choice between the two first approaches. When that failed, they agreed to compromise on what appears to be an entirely different approach. Unfortunately, it is not.
For cases against dog owners, the key provision of the new statute is the recognition that an injury caused by a dog creates a SETON HALL LEGISLATIVE JOURNAL [Vol. 40:1 rebuttable presumption that the dog's owner knew or should have known that the dog had vicious or dangerous propensities. 86 The reference to the element of knowledge, of course, suggests that the statute is based upon the traditional Restatement approach. The statute exempts the plaintiff from having to prove the knowledge at first, but since the presumption is rebuttable, once rebutted, plaintiffs will find themselves in exactly the same position they would have been in before Solesky was decided. Therefore, whether the change benefits the victims will depend on how easy it will be to rebut the presumption. This explains why this very question was a point of contention that delayed the approval of the statute to begin with.
With no guidance on how the presumption can be rebutted other than the fact that the question will always be an issue for the jury, the parties are essentially on notice that they should always prepare to litigate the case to the end. For plaintiffs, this means that they need to be ready to present evidence to support the element of knowledge. This is because they will never know whether the jury will find the defendant's arguments sufficient to defeat the presumption before going to trial, or whether the judge might issue a judgment notwithstanding the verdict after the trial. In other words, when preparing their case, plaintiffs will see no effect whatsoever from the presumption that supposedly relieves them from the duty to prove the defendant's, and may, in fact, face higher costs in preparing for litigation.
For defendants, on the other hand, the statute eliminates the possibility of winning on summary judgment by asking the court to conclude that the evidence shows as a matter of law that the presumption has been rebutted. This means that, unless the defendants can support a motion to dismiss based on different issues, they will always have to face trial, which will definitely increase their litigation costs.
Perhaps the effect of the new statute will be to encourage the parties to settle given the increased costs and the uncertainties of a possible trial. This is always a good thing, but no different than in any other torts case. In the end, the statute seems like a convoluted way to end in the same place the law was back in March of 2012.
In cases against landlords, the effect of the statute is the same but more straightforward. As the statute itself states, "in an action against a person other than the owner of a dog . . . the common law 
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CIVIL Having traveled back in time, the question for the jurisdiction remains the same: which approach would advance the best public policy? The answer is that the majority of the state senators had it right in 2012. There is a reason the majority of jurisdictions have decided to adopt a strict liability approach to the issues raised by injuries caused by dogs. It is the better approach and, if for some reason that seems unacceptable, it is Solesky that provides a good compromise.
Proponents of the common law traditional approach argue it is unfair to impose liability on pet owners who were not negligent and who had no notice that their pets had a propensity to cause injury. Yet, most jurisdictions have taken the position that it is not unfair because pet owners must understand that any pet has the potential to cause injury to others and, therefore, pet ownership carries with it the possible costs of being responsible for those injuries. 88 As is typical in tort law, the issue comes down to a cost benefit analysis. The costs attached to possible liability are less than the benefits gained by imposing strict liability. 89 The principle of strict liability is based on the fact that certain activities or circumstances create high levels of risk of injury. 90 As a society, we accept those risks because the activities also offer certain benefits. In order to get the benefits, we are willing to take the risks; but, we have also decided to ensure that those who create the risk understand their responsibility for possible injuries because they are in a better
CIVIL LIABILITY FOR INJURIES 51 VII. CONCLUSION Because it attempted to modify the common law, and because it used a breed-specific approach, Tracey v. Solesky has been criticized and eventually abrogated. Yet, upon closer examination, it should be clear that the decision of the court was not an example of "panic policymaking," to borrow the ABA's description of breed-specific regulation. It was neither a big departure from the applicable law at the time nor an adoption of the alternative, and more prevalent, view in other jurisdictions. If there was any "panic policymaking," it was the scramble by the legislature to find a way to revert back to the common law predating the case. A more careful consideration of the options available for balancing the interests involved should have resulted in either adopting the prevalent view in the majority of jurisdictions or in an understanding of how Solesky actually advanced a better public policy than the common law it modified.
Instead, as a result of the recently adopted statute enacted to abrogate the result in Solesky, the law as it stands is a collage of different approaches to deal with the same problem. There is a standard that applies to owners of dogs that cause injuries while at large and a different standard that applies to other dog owners and to landlords; but, the latter is applied differently depending on whether the defendant is an owner or a landlord. If nothing else, it would be easier to simply adopt a better standard for all cases involving injuries caused by dogs.
Additionally, although the effect of the newly adopted statute may make it slightly easier for plaintiffs to support a claim in the initial stages or to settle it, it is more favorable to dog owners and landlords. The statute does very little to balance the interests involved. If anything, the statute essentially returns the law to what it was under the traditional approach, while maybe encouraging the parties in a lawsuit to settle before taking their chances with a jury. This is not entirely a bad thing; however, since the vast majority of lawsuits settle anyway, it does not sound like a major change or an advantage to the victims.
Rather than creating different standards and reverting to the old common law, the legislature should have adopted a non-breedspecific strict liability standard, just like the one adopted by the majority of American jurisdictions. It is unfortunate that it took two years to enact a new "compromise statute" that is really no compromise at all, but instead, paves the way back to the past.
